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Contempt of Court 


By HonoraB_e FLETCHER Bowron, Judge of the Superior Court, 
County of Los Angeles 


In his essay, “Of Judicature,” pubiished 
in 1625, Francis Bacon wrote: “The place 
of justice is an hallowed place; and there- 
fore, not only the bench, but the foot-place 
and precincts and purprise thereof ought 
to be preserved without scandal and cor- 
ruption.” 

The “foot-place” (lobby) and “purprise” 
(enclosure) of courts of justice were being 
protected then as now, against scandal and 
corruption through the exercise of the pow- 
er of the courts to punish for contempt. 
The authority to punish for contempt is as 
old as the courts themselves. Blackstone, in 
his Commentaries, says: “Laws without 
competent authority to secure their adminis- 
tration from disobedience and contempt 
would be vain and nugatory. A power, 
therefore, in the supreme courts of justice 
to suppress such contempts by an immedi- 
ate attachment of the offender results from 
the first principles of judicial establishments 
and must be an inseparable attendant in 
every superior tribunal. Accordingly, we 
find it actually exercised as early as’ the 
annals of our law extend.” 

The constitutions of the United States 
and of the several States in creating the 
courts vested them with the power to pun- 
ish for contempt, and the Legislature has no 
authority to take it away, for to do so 
would defeat the system of checks and bal- 
ances of the three departments of govern- 
ment, which is the underlying theory or 
principle of government in this country. 

It was said by the Supreme Court of the 
United State (Ex parte Robinson, 19 Wall. 
505) : 

“The power to punish for contempt 
is inherent in all courts. Its existence is 
essential to the preservation of order in 
judicial proceedings and to the enforce- 
ment of the judgments, orders and writs 
of the courts, and consequently, to the 
due administration of justice. The mo- 
ment the courts of the United States 
were called into existence and invested 
with jurisdiction over any subject, they 
became possessed with this power.” 

An excellent expression, by the Supreme 
Court of this State, of the theory, objects 
and purposes of the law relating to con- 


tempt is found in the leading case in Cali- 
fornia (In re Shortridge, 99 Cal. 526): 

“No authority has been found which 
denies the inherent right of a court, in 
the absence of a limitation placed upon 
it by the power which created it, to pun- 
ish as a contempt an act—whether com- 
mitted in or out of its presence—which 
tends to impede, embarrass or obstruct 
the court in the discharge of its duties. 
It is a doctrine which is admitted in all 
its rigor by the American courts every- 
where, and does not need the support of 
foreign authorities based upon the fic- 
tion that the majesty of the king, repre- 
sented in the persons of the judges, is 
always present in the court. It is 
founded upon the principle which is 
coeval with the existence of the courts, 
and as necessary as the right of self 
protection—that it is a necessary incident 
to the execution of the powers conferred 
upon the court, and is necessary to main- 
tain its dignity, if not its very existence. 
It exists independent of statute. The 
legislative department may regulate the 
procedure and enlarge the power, but it 
cannot, without trenching upon the con- 
stitutional powers of the court and de- 
stroying the autonomy of that system of 
checks and balances, which is one of the 
chief features of our triple-department 
form of government, fetter the power it- 
self. * * * Although the power 
is necessarily an arbitrary one to a great 
extent, it has been exercised by the court, 
in this country at least, only as an auxil- 
iary means to attain the ends of justice. 
If abused by the judges at all, it has been 
only in the rarest instances. No one has 
realized more than the judges themselves 
the fact that a court cannot coerce the 
respect of the people for itself or its de- 
cisions and the very delicacy of the pow- 
et has proved to be a safeguard against 
its abuse. To this alone must be attrib- 
uted the fact that, although the inherent 
power referred to has been claimed and 
exercised by the courts of this country 
since the organization of the government, 
the framers of the constitution in all the 
States of the Union, except Georgia and 
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Louisiana, have deemed it unnecessary 

to place any limitation upon the power of 

their courts to punish for contempt.” 

This is not intended to be a discourse on 
substantive law, but rather a discussion of 
procedure in contempt matters. What acts 
or omissions do or do not constitute con- 
tempts of judicial authority will not be con- 
sidered at length. However, in passing, I 
desire to give two brief quotations from 
California cases, which may serve as a warn- 
ing to those few undesirable and disreput- 
able members of the legal profession who 
attempt to get business upon the representa- 
tion that they can secure results for their 
prospective clients by means other than or- 
dinary legal procedure. 

Mr. Justice Myrick, in a concurring opin- 
ion (In re Buckley, 69 Cal. 1), said: 

“T have no doubt of the proposition 
that if a person pretend to give out that 
he can, by improper means, influence the 
decisions of this court, he is guilty of a 
contempt and may be punished. The 
power to adjudge and punish for a con- 
tempt in such case is inherent in the 
court, and has not been circumscribed 
by the constitution. It is not necessary 
to look to the statute to see if such an 
act has been declared to be a contempt, 
or the punishment thereof has been de- 
fined. The judicial department, in this 
regard, adjudges for itself, being re- 
sponsible, as in other cases for the abuse 
of the power. * * *_ It has been 
well said by a great writer: ‘A judge 
who listens to private solicitation is a dis- 
grace to his post. If it should prevail 
it perverts justice; but if the judge be 
so just and of such courage as he ought 
to be, as not to be inclined thereby, yet 
it always leaves a taint of suspicion be- 
hind it.’ A person who gives out that 
he can by private solicitation or personal 
influence procure decisions by a judge, 
does all he can to bring the office into 
contempt. The vulgar fellow who mis- 
behaves in open court and interrupts its 
proceedings commits an offense trifling 
in chracter as compared with him who 
holds himself out as capable of bringing 
the very office itself into disgrace and of 
making the administration of justice a 
mockery. The very existence of a court, 
as a court, needs not only the quiet 
order of decorum, but it needs the con- 
fidence of the community in the impar- 
tiality of its decisions.” 


In the matter of Shay (160 Cal. 399), an 
original proceeding in the Supreme Court 
to punish an attorney for contempt for the 
writing of a letter purporting to relate a 
conversation with justices of the Supreme 
Court relative to a pending case on appeal, 
former Chief Justice Shaw said: 

“The persons here named are all per- 
sons engaged in the service of the court, 
assisting it in the exercise of its juris- 
diction, and in the performance of its 
functions. They are actually or poten- 
tially officers of the court. They stand 
in confidential relations toward the 
court, and in consequence thereof they 
owe to the court the duty of greater 
fidelity and respect than are due from 
other persons. It is apparent that such 
special duties may be violated by acts 
not done in the immediate presence of 
the court, and which would not influ- 
ence the judges nor affect the proceed- 
ings, but which would tend to degrade 
the court in the minds of the people. 
If the persons thus immediately con- 
nected with the court do not observe 
proper respect toward it, or make state- 
ments derogatory to its character, the 
public regard and confidence would be 
as much more affected than by similar 
behavior on the part of ordinary citi- 
zens not connected with the court or 
familiar with its proceedings. The court 
should have greater control of these per- 
sons than would be necessary with re- 
spect to ordinary citizens. It was for the 
purpose of giving to the court a means 
of protection against such attacks upon 
its character—attacks, as it were, from 
within, that this subdivision (Subdivi- 
sion 3, Section 1209, C. C. P.) was 
enacted.” 

Section 1209 of the Code of Civil Pro- 
cedure contains thirteen subdivisions speci- 
fying certain acts or omissions “in respect 
to a court of justice, or proceedings there- 
in,” as contempts of the authority of the 
court. It is clear that these are not exclu- 
sive. 

Contempts are classified as civil and 
criminal; direct and indirect. Indirect con- 
tempts are also referred to as “construc- 
tive’ and sometimes as “out-of-doors” 
contempts. 

A criminal contempt is one directed 
against the dignity or authority of the 
court. It may consist in disorderly, vio- 
lent or disrespectful conduct or resistance 





to p 
Sect 
eigh 
and 

of t 
thou 
crim 


none 
sists 
cou! 


A 
the 
cour 
opp¢ 
temy 
is re 
ci\ il 
ject 
enfe 
orde 
men 
the 


A 
the 
cou! 
sist 
spec 
ord 
be 
inte 
ceec 
trat 
con 
use 
tem 
hav 
oth 

me 
Or | 
tem 


q 
twe 
mat 
con 
ina: 
wa 
Th 
wh 
ish 
mit 
por 

A 
ha 
act 
of 
ten 
ten 





, an 
ourt 
the 
fe a 
eme 
eal, 


per- 
urt, 
iris- 
its 
ten- 
and 
the 
hey 
ater 
rom 
uch 
acts 
of 
flu- 
ed- 
ade 
ple. 
on- 
rve 
ite- 
the 
be 
ilar 
iti- 
or 
urt 
er- 


the 
ins 


ed 
he 
o- 
ce 





THE BAR ASSOCIATION BULLETIN 


Page 7 





— 


to process or the doing of a forbidden act. 
Section 166 of the Penal Code specifies 
eight different kinds of contempt of court 
and provides that the commission of any 
of them amounts to a misdemeanor. Al- 
though a contempt is not specified as a 
criminal contempt in the Penal Code, it is 
none the less a criminal contempt if it con- 
sists in some act done in disrespect to the 
court. 

A civil contempt generally arises out of 
the failure to obey an order made by the 
court in a civil action for the benefit of the 
opposing party. While a criminal con- 
tempt is strictly punitive, a civil contempt 
is remedial in its nature and punishment of 
civil contempts is coercive. The prime ob- 
ject of punishment in civil contempts is to 
enforce and insure obedience to the lawful 
orders of the court. The object of punish- 
ment for criminal contempts is to vindicate 
the authority and dignity of the courts. 


A direct contempt is one committed in 
the immediate view and presence of the 
court or judge at chambers. It may con- 
sist in some disturbance or an act in disre- 
spect to the court, open disobedience of an 
order or process of the court, refusal to 
be sworn or to testify, or other conduct 
intended to interfere with the court pro- 
ceedings or to hinder or delay the adminis- 
tration of justice. The filing of affidavits 
containing contemptuous matter, and the 
use of violent language in a brief in an at- 
tempt to intimidate and influence the judge 
have been treated as direct contempts. All 
other contempts, not committed in the im- 
mediate view and presence of the court 
or judge, are indirect, or constructive, con- 
tempts. 

There is an important distinction be- 
tween direct and indirect contempts in the 
matter of procedure. In the case of direct 
contempts, there is no necessity for prelim- 
inary process of any kind, formal charges, 
warrants of arrest, answers or evidence. 
The court simply takes judicial notice of 
what has occurred in its presence and pun- 
ishes summarily. The person who has com- 
mitted the contempt need be given no op- 
portunity to explain. He has no hearing. 
A person aggrieved can show only through 
habeas corpus or certiorari that the court 
acted in excess of jurisdiction, by reason 
of the fact that the acts treated as con- 
tempt did not, in fact, constitute legal con- 
tempt. And an examination of the court 


order is necessary to determine the facts in 
the case. 


In a direct contempt the court must 
make and enter an order reciting the acts 
occurring in the court’s immediate view 
and presence, adjudging that the person 
committing such acts is thereby guilty of 
contempt and that he be punished as 
therein prescribed. The order constitutes 
the findings of the court and no commit- 
ment need be signed by the judge. A copy 
of the minute order is sufficient authority 
for the sheriff to hold a person sentenced 
to jail for such contempt. Unless the order 
shows on its face the commission of acts 
which are sufficient to constitute contempt, 
it is void. It is not sufficient to set forth 
mere conclusions, as for instance, that the 
person acted in an insulting and contemp- 
tuous manner. No intendment or presump- 
tion will be indulged in favor of the order, 
and unless jurisdiction is shown by the or- 
der it will be presumed that the court acted 
without or in excess of its jurisdiction. 


An exact and somewhat technical proce- 
dure is provided in constructive contempts. 
The procedure prescribed by Sections 1210 
to 1222, inclusive, of the Code of Civil 
Procedure has been amplified and extended 
by numerous decisions of the appellate 
courts. Section 1211 provides that if the 
contempt is not committed in the immediate 
view and presence of the court, or judge 
at chambers, “an affidavit shall be pre- 
sented to the court or judge, of the facts 
constituting the contempt, or a statement 
of the facts by the referees or arbitrators, 
or other judicial officer.” Section 1212 
provides three methods for bringing the 
person charged with a contempt before the 
court to answer to the charge: (1) War- 
rant of attachment; (2) Notice; (3) Or- 
der to show cause. “And no warrant of 
commitment can be issued without such 
previous attachment to answer, or such 
notice or order to show cause.” 


The legal principles enunciated by num- 
erous previous decisions of the Supreme 
Court of this State are epitomized by for- 
mer Chief Justice Myers in his opinion in 
the case of Hotaling v. Superior Court, 
199 Cal. 501, as follows: 


“Contempt of court is a specific crim- 
inal offense. A contempt proceeding is 
not a civil action either at law or in 
equity, though it may be ancillary 
thereto, but is a separate proceeding of 
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a criminal nature and summary charac- 
ter, in which the court exercises but a 
limited jurisdiction, and in which the 
people of the State prosecute the action. 

“In a prosecution for constructive 
contempt the affidavits on which the 
citation is issued constitute the com- 
plaint. The affidavits of the defendant 
constitute the answer or plea and the 
issues of fact are framed by the respec- 
tive affidavits, serving as pleadings. A 
hearing must be had upon these issues, 
at which competent evidence must be 
produced. The proceeding is of such a 
distinctly criminal nature that a mere 
preponderance of evidence is insuffh- 
cient, the defendant cannot be compelled 
to be sworn as a witness and he cannot 
be convicted upon the uncorroborated 
testimony of an accomplice. 

“While the writ of certiorari is not a 
writ of error, it nevertheless extends to 
the whole of the record of the court 
below and even to the evidence itself 
where necessary to determine jurisdic- 
tion. In reviewing this proceeding, the 
charge, the evidence, the findings and 
the judgment are all to be strictly con- 
strued in favor of the accused and no 
intendments or presumptions can be in- 
dulged in aid of their sufficiency. If the 
record of the proceedings, reviewed in 
the light of the foregoing rules, fails to 
show affirmatively upon its face the ex- 
istence of all necessary facts upon which 
jurisdiction depended, the order must be 
annulled.” 

Contempt proceedings, in the case of 
indirect, or constructive contempts, are 
initiated by the filing of an affidavit. In 
regard to acts that constitute a criminal 
contempt, the affidavit may be made and 
filed by anyone. In civil contempts, the 
affidavit is usually made by a person, or an 
officer of a corporation, for whose benefit 
an order or judgment has been given.! Sup- 
orting affidavits of other persons, stranget1s 
to the action, who have personal knowledge 
of the facts on which the alleged contempt 
is based may be filed, and there appears to 
be no legal objection to the proceeding be- 
ing initiated by an attorney or any other 
authorized to act for the party 
beneficially interested. Although the fact 
is not set forth in the affidavit, it will be 


persor 


presumed that the affiant is acting with 
authorization. But the courts frown upon 
mere strangers stirring up contempt pro- 
ceediags when the contempt grows out of 
a civil action. 

The purpose of the affidavit is two-fold: 
first, to inform the court of acts and con- 
duct alleged to be contemptuous; secondly, 
to inform the person alleged to be in con- 
tempt of court of the accusation brought 
against him. 

The affidavit is equivalent to a complaint 
or indictment in a criminal action, and as 
necessary. While it need not be drawn in 
strict conformity to the rules of criminal 
proceedings, it must set forth all the ma- 
terial facts and essential ingredients of an 
offense by distinct and positive averments. 
In other States objections to the sufficiency 
of the affidavit are deemed waived, unless 
objected to prior to the hearing, but this 
is not the rule in California. Unless the 
affidavit is sufficient the court does not ac- 
quire jurisdiction and all proceedings taken 
are void ab initio. It is no defense that the 
affidavit is unartfully drawn, but it is es- 
sential that all of the facts relied upon 
must be alleged, for no evidence can be 
taken at the hearing outside of the allega- 
tions of the affidavit. No essential allega- 
tions may be supplied by implication. The 
affidavit need not contain all of the eviden- 
tiary facts, but may allege the facts gen- 
erally, the same as in an indictment, com- 
plaint or information. It should not state 
conclusions of law. If the facts stated are 
not sufficient to show that a contempt has 
been committed, the court is without juris- 
diction to proceed and any judgment based 
thereon is void and will be so declared on 
certiorari. In such case it is immaterial to 
show what facts were established in evi- 
dence at the hearing.” 

An insufficient affidavit may be corrected 
by the filing of a new or supplementary 
affidavit. This is somewhat equivalent to 
the amendment of a criminal complaint or 
information, and the rights of the accused 
in such cases are substantially the same as 
those of the defendant in a criminal prose- 
cution. 

Generally it is necessary to allege or 
show intent in some way, although where 
facts are alleged implying an intent, the 
courts have held that the accused must be 





1 MeFarland vy. Superior Court, 194 Cal. 407. 
2 Frowley vy. Superior Court, 158 Cal. 220; Hut- 
ton v 


Superior Court, 147 Cal. 156; Otis v 


Superior Court, 148 Cal. 129; Ex parte Me- 
Carthy, 154 Cal. 534. 
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presumed to have intended the ordinary 
consequences of his own deliberate act.’ 

An affidavit made on information and 
belief appears to be sufficient in California. 
At least it has been held that such affidavit 
will be construed liberally and a conviction 
will not be set aside because some of the 
material allegations were made on infor- 
mation and belief. In connection with one 
case (Ex parte Acock, 84 Cal. 50), the 
court said: 

“It would be impossible in many cases 
of contempt committed out of the pres- 
ence of the court to secure the appre- 
hension or conviction of the guilty par- 
ties if every fact essential to sustain the 


judgment were required to be stated in 


positive terms.” 

In all constructive contempts based upon 
alleged violations of court orders, there are 
three primary essentials: (1) There must 
be notice or actual knowledge on the part 
of the person accused of contempt of the 
existence of the order or judgment he is 
alleged to have disobeyed; (2) The thing 
ordered to be done must be within the 
power of the person to perform; (3) The 
court must have had jurisdiction to make 
the order. 

Therefore, where violation of an order 
is the basis of contempt, the affidavit 
should contain averment of facts showing 
these essentials. The affidavit is fatally 
defective and the court has no jurisdiction 
to proceed, unless it shows affirmatively 
that a copy of the court order was served 
on the party accused of contempt or that 
he had knowledge of the terms and condi- 
tions of same.* An averment that the de- 
fendant was present in court at the time 
the order was made has been held sufficient 
allegation of knowledge.’ It is unneces- 
sary that the affidavit show that the original 
order or a certified copy thereof was served 
on the defendant. A mere copy is sufficient 
to give him notice. 

The affidavit should allege ability on the 
part of the defendant to comply with the 
order, although the omission of such aver- 
ment does not make the affidavit fatally 
defective in all cases, as where there has 
been a specific finding by the court as to 
the ability of the person to perform the 
acts he is ordered to do. 





It is good practice always to set out in 
the affidavit sufficient facts to show the 
jurisdiction of the court to make the order. 
In this connection it must be understood 
that a hearing on contempt is a special pro- 
ceeding and even a civil contempt is not a 
part of the civil action out of which it 
grows. Although for convenience the af- 
fidavits and other papers are filed with the 
files and records of the civil action, such 
other files and records form no part of the 
record which may be considered by the ap- 
pellate court on certiorari or habeas corpus. 
At the contempt hearing the court may 
take judicial notice of the files of the civil 
action, but these are not certified upon the 
issuance of a writ of review. Therefore 
the jurisdictional facts as to the making of 
the order should be alleged in the affidavit. 


The attachment, notice or order to show 
cause, referred to in Section 1212, Code of 
Civil Procedure, is not only to bring the 
accused before the court but to give him an 
opportunity to learn the nature of the 
charge against him and to present his de- 
fense. The five-day rule as to notice does 
not apply in contempt hearings, but one 
charged with contempt must have reason- 
able notice of the proceeding, must be 
afforded a reasonable time in which to pre- 
pare his defense and must be given an op- 
portunity to be heard. What is a reason- 
able time depends, of course, upon the cir- 
cumstances of the particular case. He is 
entitled to the same general rights as a de- 
fendant in a criminal action with respect 
to having a full and fair hearing, or his 
day in court. 


The notice or order to show cause must 
be served personally where the proceeding 
is one to punish for criminal contempt, al- 
though a voluntary appearance waives the 
necessity for an attachment. If, in a civil 
contempt, a party conceals himself to avoid 
service, the court may order service on an 
attorney of record.® 


The affidavit should be served upon the 
defendant with the order to show cause, 
although service of the latter alone is un- 
doubtedly sufficient to confer jurisdiction. 
But if the affidavit is not served before the 
return date and if it appears that the de- 
fendant is unfamiliar with the matters 





3 Hutton vy. Superior Court, 147 Cal. 156; E 


parte Creely, 8 Cal. App. 713; In re Jarvis, 57 
Cal. App. 533 


4+ Ex parte Ward, 194 Cal. 49. 
5 Ex parte Cottrell, 59 Cal. 417, 
6 Foley vy. Foley, 120 Cal. 33. 
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therein contained, he is entitled to a con- 
tinuance in the discretion of the court. 


In other judisdictions it is held that if no 
answering affidavit or other pleadings are 
filed by the respondent the allegations of 
the original affidavit stand confessed. This 
does not appear to be the rule in California 
because of the distinct criminal nature of 
the proceedings, although allegations in the 
affidavit not denied are considered to be 
admitted.’ 

Contempt hearings are much more in- 
formal and not subject to the strict rules 
of criminal trials, and it has been held that 
the production of witnesses may be waived 
and a person charged with contempt may 
consent to a trial on affidavits. Frequently 
no answering affidavit is filed, but this does 
not render unnecessary the taking of evi- 
dence. In theory, the State prosecutes 
every contempt; the burden of proof is on 
the prosecution, and the evidence must be 
clear and satisfactory. Mere preponder- 
ance of evidence does not warrant convic- 
tion. But where the defendant admits the 
non-compliance with the order and places 
his defense upon the ground of inability to 
perform, the burden is cast upon him to 
show such inability. In fact, it has been 
held that where the non-compliance with 
an order of court is shown, the burden is 
immediately placed upon the defendant to 
purge himself of contempt.’ 

Failure to obey an order does not con- 
stitute contempt, when such failure is 
caused by inability to comply with the or- 
der, unless such inability is due to the con- 
duct of the person charged.'!° Whether it 
is within the power of the accused to com- 
ply with the order or decree is a question 
of fact for the court making the order to 
determine. The court’s findings are con- 
clusive.'' It has been held that inability to 
comply with the order is a defense only if 
it is not due to the voluntary and fraud- 
ulent conduct of the accused. 

It is no defense that the defendant acted 
on advise of counsel.'? But this may be 
considered by the court in mitigation of 


—.. 


punishment. It is always a complete de- 
fense to show that the court was without 
jurisdiction to make the order with the vio- 
lation of which the defendant is charged." 
But it is not sufficient to show that the or- 
der was erroneously made, since the party 
aggrieved had the right of appeal from 
such order. If the court had the jurisdic- 
tion to make the order, it must be treated 
as conclusive in a contempt hearing. 


At the conclusion of the hearing, when 
one is adjudged guilty of contempt, there 
must be a formal commitment and_ the 
court must make written findings in some 
form. The cases speak variously of find- 
ings, judgment and commitment, but it has 
not been adjudicated just what form these 
should take. The commitment is not based 
upon the affidavit, but upon evidence, and 
there must be some record of the facts 
found by the court. It is sufficient if the 
commitment recites the facts which consti- 
tute the contempt as shown by proof, al- 
though the facts alleged in the affidavit 
need not be set out. It has been held that 
the specific facts constituting the contempt 
should be definitely stated in the commit- 
ment, in order that the appellate court may 
determine whether a contempt has actually 
been committed. It is not sufficient to state 
in a general way the conclusions of fact 
on which the conviction is based. 


There is no appeal from the decision of 
the court adjudging one in contempt of 
court, except where a criminal contempt is 
charged and punished as a misdemeanor.'* 
Section 1222 of the Code of Civil Pro- 
cedure provides that “the judgment and 
orders of the court or judge in cases of 
contempt are final and conclusive.” The 
aggrieved party has but two remedies, 
habeas corpus and certiorari, the scope of 
the inquiry in each case being limited solely 
to the question of jurisdiction.'® Certior- 
ari will not be granted to review errors of 
law or mere questions of fact. However, 
the evidence may be examined under a writ 
of review for the purpose and to the extent 
of determining whether or not the facts 





7 Mitchell v. Superior Court, 163 Cal. 423. 

8 Roe v. Superior Court, 60 Cal. 93. 

9 In re Pillsbury, 69 Cal. App. 784. 

10 Van Hoosear v. Railway Commission, 189 


Cal. 228; Ex parte Joutsen, 154 Cal. 540; In 
re Crowden, 139 Cal. 244; Ex parte Van Ger- 
zabek, 63 Cal. App. 657. 

11 Ex parte Cottrell, 95 Cal. 418. 

12 Cole v. Superior Court, 28 Cal. App. 1. 


13 Tomsky v. Superior Court, 131 Cal. 620; Ex 
parte Clarke, 126 Cal. 235. 

14 Ex parte Lake, 65 Cal. App. 420; In re Short- 
ridge, 5 Cal. App. 371. 

15 Tripp v. Tripp, 190 Cal. 201; Gale v. Tuo- 
lumne, etc., Co., 169 Cal. 46; Bond v. Super- 
ior Court, 174 Cal. 376; People vy. Durrant, 
116 Cal. 179. 

16 Ex parte Lake, 65 Cal. App. 420. 
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necessary to give jurisdiction existed.!’ 
When habeas corpus is resorted to, the 
higher court will not consider the findings 
upon which the judgment is based, but the 
affidavit will be looked into, to determine 
if the court had jurisdiction to proceed 
with the hearing. 


Except where a criminal contempt is 
prosecuted as a misdemeanor, the punish- 
ment is limited to a fine not exceeding five 
hundred dollars or imprisonment not ex- 
ceeding five days, or both. But where the 
contempt consists in the omission to per- 
form an act which is yet in the power of the 
person to perform, he may be imprisoned 
until he performs it, and in that case the act 
must be specified in the warrant of commit- 
ment. 


When acts are separately stated as con- 
stituting distinctive contempts, each act 
may be considered a separate contempt and 
separately punished. The limitation fixed 
by the legislature of five days and five hun- 
dred dollars has been held to be constitu- 
tional only because such punishment has, 
in the past, been found sufficient to protect 
the courts. The courts do not, however, 
recognize the power in the legislature to 
limit punishment, although it is conceded 
that the legislature may prescribe pro- 
cedure to be followed.'® 


When fine is imposed as punishment, the 
court may enforce payment by imprison- 
ment with the provision that the defendant 
shall serve one day for each two or more 
dollars of the fine. After final judgment 
is entered, the court may not alter the pun- 
ishment.!9 


The question frequently arises, particu- 
larly in divorce cases, whether one who- has 
not complied with the order of court may 
have any standing in court on a motion to 
modify a previous order, so long as he has 
failed to comply with such order. It is a 
harsh and arbitrary rule that denies a party 
telief on a proper showing if he is not 
actually found to be in contempt of court. 
The fact that a person is in contempt has 
been held not to deprive him of his rights 
as a litigant. The court may not punish 
a contempt by depriving the contemner of 
his right to answer, although before 1907 


a contempt could be punished by dismiss- 
ing a complaint or striking an answer. But 
until one in contempt purges himself, he is 
entitled to no favor or privilege. 


In two recent cases, in both of which the 
opinion was written by Chief Justice 
Waste, the Supreme Court has gone far in 
laying down a strict rule as to the legal 
rights of contemners. In Weeks v. Su- 
perior Court, 187 Cal.-620, it is said: 


“No rule of law seems more widely 
prevalent or better established than that 
a court whose authority has been put to 
naught will extend no favors or privi- 
leges to the party in contempt until he 
has acknowleged its authority by purg- 
ing the offense.” 


In the case of Knoob v. Knoob, 192 Cal. 
95, in dismissing an appeal from an order 
modifying a previous order relating to the 
custody of a child because a wife, who was 
the appellant, had, in violation of the order, 
taken the child out of the State, the court 
said that one in contempt “cannot with 
right or reason ask the aid or assistance of 
this court in hearing her demands while 
she stands in an attitude of contempt to 
the legal orders and process of the courts 
of this State which she seeks to avoid 
through the intervention of an appeal to 
this tribunal.” 


In the case of Paddon v. Superior 
Court, 65 Cal. App. 34, in which the peti- 
tioner sought to set aside a judgment and 
commitment of the Superior Court holding 
him in contempt of court for failure to 
obey a subpoena duces tecum on the ground 
that the court had no jurisdiction to issue 
same and compel its obedience, the Ap- 
pellate Court held that because the peti- 
tioner had failed to appear or testify in 
obedience to the subpoena he must first 
purge himself of the contempt before he 
could raise the question of the jurisdiction 
of court to compel the production of books 
and papers specified in the subpoena duces 
tecum. It is further interesting to note 
that in this case it is held that refusal to 
obey a subpoena is conternpt in the pres- 
ence of the court, which may be punished 
summarily by the court without the neces- 
sity of the filing of an affidavit. 





17 People v. Latimer, 160 Cal. 716; White v. 
Superior Court, 110 Cal. 60; McFarland v. 
Superior Court, 194 Cal. 407; Strain v. Sup- 
erior Court, 168 Cal. 216. 


18 In re Garner, 178 Cal. 409; Lamberson v. 
Superior Court, 151 Cal. 458. 
19 In re Barry, 94 Cal. 562. 
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The President’s Page 


Fellow Members, 
Los Angeles Bar Association: 


Our genial president, when he assumed 
his office, announced that he proposed dur- 
ing his term to distribute the job among all 
the officers of the Association. He is a 
man of his word. Instructions have just 
come from him that I fill the president’s 
place on the BuLuetin for this issue. It 
is suggested that I say something about the 
future of the voluntary bar association. 


The topic seems a timely one, as the 
query, “What will become of our local bar 
associations?” is quite often heard since 
the Incorporated Bar Bill became a law. 

It seems to me that the voluntary local 
bar association has as much reason for its 
existence today as it had before the bar of 
the State became incorporated. However, 
the voluntary State bar association is prob- 
ably a thing of the past. 

The Incorporated Bar has taken over 
the work of investigating, hearing and 
prosecuting charges against members of 
the bar. A few years ago attention to 
grievances against attorneys, with an occa- 
sional dinner to the Justices of the Su- 
preme Court or other notables, practically 
covered the work of the Association, but 
during more recent years we have been 
active in other directions. The release of 
our local association from handling charges 
against members benefits our treasury and 
the Board of Trustees. The grievance 
work will, however, still be carried on by 
substantially the same men who formerly 
performed it. This work has been steadily 
increasing as the membership of the bar of 
this county has grown. A reading of the 
rules of conduct recently promulgated by 
the State Bar might lead one to believe that 
the Grievance Committee work will rapidly 
increase rather than decrease. The local 
association should of course always stand 
ready to assist in this work. 

There are, it seems to me, some things 
that the voluntary local bar association, 
particularly in the large centers of popula- 
tion, may do that can not be done by the 
Incorporated Bar. I shall refer to a few 
practical ones. Others will readily occur 
to the reader. 


It is desirable that the fraternal spirit in 


the profession be promoted and main- 
tained. This is something that the volun- 
tary association can and does do, through 
its frequent meetings. The Incorporated 
Bar can hardly do much along this line. Its 
meetings will be held at different points 
throughout the State; they can not be held 
often enough in one place to make them 
gathering points where the members of the 
local bar may mingle and become better 
acquainted. The voluntary local associa- 
tion is in its nature a social organization. 
In Los Angeles the Association’s dinners 
bring several hundred lawyers together 
once a month, with the result that agree- 
able acquaintances and friendships are of- 
ten formed by members, who might other- 
wise go years without coming in contact 
with one another. If the voluntary asso- 
ciation did nothing else than hold frequent 
dinner meetings, it would justify its exis- 
tence. Then, too, when a distinguished 
teacher of the law, eminent judge, or leader 
of the bar visits the community, the organ- 
ization is at hand, ready to arrange a meet- 
ing to do him honor and give the local mem- 
bers an opportunity to hear him. This, of 
course, could be done if there were no local 
association, but much less smoothly. 


The voluntary association can co-operate 
with the local courts, and advise concerning 
ways and means of expediting the business 
of the courts. The Judicial Council is doing 
a great work in this respect, but there are 
local problems for the courts to handle and 
in these the local association can be of help. 
Committees of our Association have often 
met with the judges or committees repre- 
senting the judges of our courts, at which 
meetings suggestions for changes in the 
manner of handling the business of the 
courts have been discussed and views ex- 
changed with, I believe, much benefit to all 
concerned. Of course, if there were no local 
association, the judges doubtless would call 
on some of the lawyers practicing before 
them and discuss proposed changes, but if 
there is already in existence a local associa- 
tion representing a substantial number of 
the local bar, its governing board is the one 
to which the judges will naturally turn for 
co-operation. 


It is the established policy of our local 
Association to determine the attitude of its 
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members on the qualifications of candidates 
for appointment or election to judicial office 
and, after such determination is made and 
candidates have been endorsed, to carry on 
campaigns for their election. To be sure, 
we have not yet found a wholly satisfactory 
method for the selection of candidates who 
are to receive our support. We cannot de- 
vise one that is perfect, but it seems to me 
that we ought, by some method most likely 
to procure an expression of the real opinion 
of the bar on the qualifications of can- 
didates, determine the views of the members 
of the Association as to condidates and then 
provide the funds and campaign organiza- 
tion to elect those who are endorsed, and by 


_the same token make an active campaign to 


defeat any candidate declared by a suffi- 
ciently emphatic vote of the Association to 
be not qualified for judicial office. This is 
a work of the highest importance. The 
local association must do it if it is to be 
done by the bar. The State Bar can not, 
in the nature of things, very well undertake 
anything of the kind. The members of its 
Board of Governors are selected to repre- 
sent the bar of the whole State ; they can not 
officially participate in local political contests. 
I assume that nearly everyone will concede 


that judges who have shown themselves 
qualified for the offices they hold, should not 
be subjected to the burdens of a campaign 
for re-election, nor should they, between 
elections, be subject to the fear that if they 
do not keep their names constantly before 
the public they will be forgotten and dis- 
placed at the next election. Unless the bur- 
den of campaigns for elections is taken over 
by the voluntary bar association, the candi- 
dates must organize their own campaigns, 
get funds from friends or grateful recipients 
of judicial patronage, or by appeals to the 
bar or the public. Local associations should 
exist for the purpose of assuming the bur- 
dens of campaigns for the election of quali- 
fied judges, if for nothing else. 

In matters of legislation affecting the lo- 
cal courts, the organized voluntary local as- 
sociation can be most effective. If we need 
more judges or better pay for judges, the 
local association can do more towards get- 
ting the proposed legislation through the 
Legislature and executive approval affixed 
thereto than can any committee of lawyers 
representing an unorganized local bar. 
While the State Bar and the Judicial Coun- 
cil may recommend needed legislation of 
that character and such recommendation will 
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carry great weight, the active efforts of the 
organized local bar will still be needed to 
carry it through. 

Los Angeles county needs a court house 
in which at least all the Superior Courts 
may be housed under one roof. We might 
well make it the business of our local Asso- 
ciation to keep that need before the public 
and the authorities until the building is 
forthcoming. 

The State Bar may not always be gov- 
erned by such earnest and conscientious men 
as those who now constitute its Board of 
Governors. In time, capricious and arbi- 
trary men more concerned with their own 
ambitions than with the welfare of the bar 
may control its affairs and may disregard 


and over-ride the rights of the individual 
members of the bar. If so, vigorous volun- 
tary local associations can and will take up 
the grievances of individual members and 
far more effectively obtain redress than can 
the individuals themselves. 


And, after all, the bar will inevitably be 
organized locally, whether there is need of 
it or not. Practically every profession, busi- 
ness and trade is organized locally, nation- 
ally and some of them internationally. The 
local bar wiil have to be organized to be in 
fashion. 


LrEonaARD B. SLosson, 


Vice-President, Los Angeles 
Bar Association. 





Doings of the Committees 


COMMITTEE ON MUNICIPAL 
CORPORATIONS 


Upon call of the chairman, Mr. Jess E. 
Stephens, the Committee on Municipal Cor- 
porations held its first meeting on Monday, 
April 23, at the Alexandria Hotel. There 
were present: Jess E. Stephens, chairman, 
presiding; James H. Howard, vice-chair- 
man; Earnest R. Purdum, secretary, Vin- 
cent Morgan, Pierson M. Hall, Herman 
Mohr, Chester L. Coffin and J. L. Elkins. 


It was ordered by the Committee that the 
Committee on Co-ordination of All Commit- 
tees be requested to frame an outline of this 
committee’s powers and jurisdiction, and 
that this committee have the privilege of go- 
ing over the outline of its duties before 
its being presented for adoption. 


A discussion took place as to the power 
of the Committee to draft bills relative to 
municipal corporations and the procedure it 
would follow to insure the passage of such 
bills. It was the opinion of the Committee 
that the bills should be referred to the trus- 
tees of the Association for their presentation 
to the Committee on Legislation, whose duty 
it would be to see that the bills receive the 
proper attention before the Legislature. 
After a round table expression of the mat- 
ters that should be brought before this com- 
mittee, Chairman Stephens stated that he 
would have something to offer at a later date. 


The Committee adjourned, subject to the 
call of the chair, such call to give members 
of the Committee five days’ notice. 


COMMITTEE ON LEGISLATION 

Upon call of the chairman, Mr. Everett 
W. Mattoon, the Committee on Legislation 
held its first meeting on Friday, April 20, 
1928, at the Alexandria Hotel. Present: 
Chairman Mattoon, presiding; Ida May 
Adams, secretary; Otto J. Emme, Joseph 
N. Owen, Allen P. Nichols and J. Harold 
Cragin of the Committee, Secretary Robert 
F. Variel and J. L. Elkins. 

A round table discussion took place as to 
the various ways and means by which the 
Committee may promote legislation originat- 
ing with it or with other committees. 

The third Friday of each month was 
named as a regular meeting day. The meet- 
ings, which will be called at least five days 
in advance by the chairman, will be held at 
the Athletic Club. 


COMMITTEE ON THE BULLETIN 
The meeting was called to order at 12:30 





p. m. by Chairman Copp at Parlor “E,” 


Those present were: 
Lucius K. 


Alexandria Hotel. 
Chairman Andrew J. Copp, 


Chase, Franklin K. Lane, Maurice Saeta, ° 
Henry |. Dockweiler, Harry Graham Bal- 


ter, R. H. Purdue, G. C. Turner and J. L. 
Elkins. 


The subject of discussion was the devis- 


ing of ways and means for putting the But- 
LETIN on a firm financial basis. It is the en- 


deavor of the Committee to effect a substan- 


tial increase in the amount of advertising in 
the BuLLeTIN. — Respectfully submitted, 
HarkyY GRAHAM BALTER, 
Secretary. 
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Men who appreciate the advantages of having clothing of 

Exceptional Character for Business, Sport and Formal wear 

compose our Patronage. We have given Satisfaction for 
twenty-one years. 


Hugo Schmidt 


TAILOR 


202 UNION OIL BUILDING 
Los ANGELES 


Telephone TUcker 1306 











&.A COLLEGE OF 747 South Hill Street 


Eminent Faculty—Small Classes—Personal Attention. 
Day and Evening. Register NOW for Spring Quarter. 
L. A. C. L. is a College of University of the West 


Affiliated with it are: 


Efficiency Business College Los Angeles College of Music 
Los Angeles College of Accountancy Los Angeles Preparatory School 









The items need not all be of a professional nature. 
body might like to hear how many fish he caught. 
civic committee or accepts an invitation to adress a woman's club, the Bar Assocta- 
tion ought to know about it. 





PERSONAL COMMENTS 


The Bulletin Committee has suggested that space in the BULLETIN be given to 
personal items of interest relating to members of the Association. 
comes this suggestion and will appreciate the assistance of attorneys who will masl 
to the BULLETIN office for publication personal comments concerning fellow-mem- 
bers of the Association. ' 





The editor wel- 


If a lawyer goes fishing, some- 
If he is appointed to serve on some 
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GOLF 


The only golf event on the Bar Associa- 
tion calendar for May, is the Tournament 
between the North and South at Del Monte, 
Friday, Saturday and Sunday, May 25th, 
26th and 27th. If you have not given in 
vour name to the Committee, DO IT NOW. 
Phone or write to E. E. Noon, Chairman 
Golf Committee, 924 Merchants National 
Bank Building, VAndike 8881. 


The regular monthly event for June will 
be held at Girard Country Club, Saturday 
afternoon, June 2nd, in the form of a 3-Way 
contest among the Golfing Doctors, the 
Golfing Dentists and the Golfing Lawyers. ’ 
The mateh will be plaved in threesomes, 
thereby constituting a 3-in-1 contest. Play 
will be had during the afternoon, followed 
by a dinner with ENTERTAINMENT in 
the Girard Country Club’s new Club House. 


PLACE THIS DATE ON YOUR 
CALENDAR NOW 











AN OPPORTUNITY TO SERVE THE ASSOCIATION 


The BULLETIN can be made financially successful only through increased revenue 
trom additional advertisements. Members of the Bar Association are urged, from the 
standpoint of loyalty to the organization, to aid the publication in procuring advertise- 
ments, by suggesting to those who deal in any manner with the legal profession, that 
they avail themselves of the pages of the BULLETIN as a most effective medium to 


convey messages to the attorneys of Los .Inqgeles county. 
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Announcing 
our Latest Form of 


DEED TRUST 


RITE, call or phone for our latest approved form of Deed of 
Trust with Promissory Notes; also “Requests for Full and 
Partial Reconveyance.” These forms are free. 


The many advantages of the Deed of Trust over the Mortgage are 
attested by the large number now in use. 
The Power of Sale under a Deed of Trust does not outlaw. 


The delay, inconvenience and uncertainty incident to a court 
foreclosure action are avoided. 


This company has TITLE GUARANTEE 


SPECIALIZEDin 
Deeds of Trust for AND TRUST COMPANY 
over thirty years. Title Guarantee Building 
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The Lawyer’s Responsibility Under the 
State Bar Act 


By Joserxu J. Wess, President of Board of Governors, 
State Bar of California. 


(Address delivered at the twenty-fifth annual banquet of the University 
of Southern California School of Law, March 9, 1928.) 


Young ladies, young gentlemen, your 
chosen profession, which should be one of 
service to your state and your country, is 
a noble one in its basic and fundamental 
conception. 

Sir Edmund Burke paid the profession 
this encomium that “next to the ministry 
of heaven is the ministry of law.” 

We should never forget that we are 
bound by a solemn oath to serve as acolytes 
in the temple of justice. 

Upon the younger generation of lawyers 
and upon the law students rests the future 
of the American bar and we may not be 
going too far, when we add that the future 
of American civilization, to a large extent, 
rests upon the members of the profession. 
This is a broad statement, yet many think 
it will stand the test of analysis. Perhaps 
the most important branch of our govern- 
ment is the judicial branch, for it treats of 
the administration of justice—justice, so 
essential to the peace, happiness and pros- 
perity of our country. 

George Washington, in nominating the 
first judges to the United States Supreme 
Court, spoke as follows: 

“Considering the judicial system as the 
chief pillar upon which our national gov- 
ernment must rest, I have thought it my 
duty to nominate for the high office in 
that department such men as I have con- 
ceived would give dignity and luster to 
our national character.” 

Daniel Webster gave expression to this 
idea : 

“Justice holds civilization together, and 
is indispensable to social security and to 
the happiness and progress of the race.” 
Charles E. Hughes, at the conference of 

Bar Association delegates held in Washing- 
ton, D. C., in May, 1926, stated in part as 
follows : 

“The administration of justice is the 
concern of the whole community, but it 
is the special concern of the bar.” 


Lord Chief Justice Hewart of England, 
at the American Bar Association conven- 
tion held at Buffalo last September, ex- 
pressed a similar idea in the following 
words: 


“The administration of justice is of 
greater importance to the people than 
anything else, and it is confidence in the 
administration of justice which, beyond 
anything else, makes the people contented 
and happy. Where there are just laws 
administered without fear or favor, by 
incorruptible and impartial judges, 
there is not much cause to fear popular 
outbreaks or revolutions.” 


If there be merit and truth in the state- 
ments just quoted, then it is not too much 
to say that a very great responsibility rests 
upon the members of the bar in regard to 
the administration of justice and also in 
regard to maintaining the ideals of Amer- 
ican civilization. 

The questions that naturally arise are 
these: Whither are we going? What are 
we trying to accomplish, and how are we 
to do it? Is the bar, as a body, following 
the present-day trend toward commercial- 
ism? Are the members of the bar floating 
with the tide, or are they trying to swim 
against the current? Are our law schools 
to become places principally interested in 
preparing and educating men and women to 
conduct successfully a commercialized law 
practice or a business enterprise, or are they 
primarily interested in developing character 
in those who will make a fight to maintain 
their mental independence and to be sub- 
servient to one master only, their con- 
science? Are our young men and young 
women being taught to make no alliances 
depriving them of the precious privilege of 
thinking, and, after having thought, fear- 
lessly expressing their thoughts? Some may 
say that the effort to maintain high ideals, 
while worthy. is not practicable. 
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The famous French statesman and his- 
torian, Guizot, once inquired of Lowell: 
“How long do you expect your Republic 
to endure?” “So long,” was the reply, “as 
the ideals of its founders are maintained.” 
At a newspaper men’s luncheon held last 
year, President Coolidge used these words: 
“The danger to America is not in failing to 
maintain its economic position, but in fail- 
ure to maintain its ideals. If America 
wishes to maintain its prosperity it must 
maintain its ideals.” 

We must be willing to fight and sacrifice, 
if need be, for our ideals. 

To those who have been active in Bar 
Associations for the past few years there 
are many hopeful signs; the activities of 
our real leaders, such as Honorable William 
H. Taft, Honorable Elihu Root, Honorable 
Charles E. Hughes, and men of like char- 
acter; the activties of the American Bar 
Association, the State bar associations, lo- 
cal bar association, together with the at- 
titude of the worth-while law schools. 

The Judicial Council and the State Bar 
Act are the results of an awakened con- 
science; they evidence a forward looking 
spirit ; they are concrete efforts on the part 
of the California Bar to measure up to its 
responsibilities, to adjust itself to chang- 
ing conditions and to provide adequate ma- 
chinery in order that it may cope with the 
complexities incident to the development of 
the law. 

The administration of justice is not what 
it should be. The enduring remedy must 
come through lawyers, and the people look 
to the bar for constructive leadership. We 
have asked for, and we have been given 
power commensurate with our responsibil- 
ities, and it now rests upon the California 
Bar to assume effective leadership, made 
possible through the instrumentality of the 
State Bar Act. 

We, however, must bear in mind that 
statutory organization is not the ideal for 
which we are striving; it is the means to 
an end. To attain our end, we must be 
a self-conscious body, united in spirit as 
well as in form. The State Bar Act fur- 
nishes the means and the machinery; the 
members of the bar must, can, and, we 
believe, will, furnish the spirit, courage and 
determination essential to final success. Our 
progress rests on our faith, courage and 
honor and our ability to cooperate one with 
the other. 

One of the important problems confront- 


—_$——_. 


ing the legal profession and now being 
studied by the Board of Governors is that 
of maintaining high ethical and moral stan- 
dards. The people are vitally interested in 
this matter, for it is a concrete and not an 
abstract proposition with them. They come 
in actual contact with the violations of 
these standards, suffer therefrom, and in- 
stinctively turn to the bar for redress. The 
first step taken was to prepare rules of 
procedure in disciplinary matters. I believe 
that the bar has not, as yet, grasped the 
real significance in regard to these rules, 
Our State Supreme Court has said that a 
license to practice law is not the grant of a 
right, but the grant of a valuable privilege; 
that a disbarment proceeding is quasi-crim- 
inal in its nature. 


Heretofore disbarment proceedings have 
been extremely technical, yet the Board of 
Governors has simplified the procedure of 
trials against members of the bar charged 
with misconduct. If the bar, in matters 
which affect the right of a lawyer to prac- 
tice his profession, can simplify procedure, 
why cannot it simplify procedure in civil 
and criminal matters? It can, and ultimate- 
ly will, for we are laying a precedent for 
such a change. It is a process of education. 

The following matters will be given early 
attention by the Board, and submitted to 
the members of the California Bar for con- 
sideration : 


1. Simplification of procedure in probate 
matters ; 


2. Simplification of procedure and shorter 
records on appeal ; 

3.. Simplification and better methods of 
selecting juries ; 

4. Summary judgments ; 

5. Abolishing demurrers and motions to 


strike out. 

Another step in the solution of the prob- 
lem is the preparation of rules of ethics, 
not merely declaration of principles, but 
enforceable rules, the violation of which 
can be punished under the provisions of the 
State Bar Act. 

The Board of Governors is now engaged 
in the preparation of such rules of con- 
duct, which will be printed in pamphlet 
form after approval by our State Supreme 
Court and then sent to every member of 
the State Bar of California for consider- 
ation and study. After the rules of pro- 
cedure have been clarified by actual experi- 
ence and the rules of conduct promulgated, 


(Continued on Page 28) 
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Assembly Constitutional Amendment 
Number 27— Water Rights 


SPECIAL REPORT MADE TO THE COMMITTEE ON 
CONSTITUTIONAL AMENDMENTS 


By S. B. Rostnson of the Committee 
(Filed December 6, 1927) 


(Continued from last tssue) 


The ensuing years brought much discus- 
sion and some litigation involving the vexed 
question, but the next phase of the move- 
ment against riparian rights which requires 
comment here came with the 1911 session 
of the Legislature. 

From the adoption of the codes in 1872 
until 1911, section 1410 of the Civil Code 
had simply declared that: 

“The right to the use of running water 
flowing in a river or stream or down a 
canyon or ravine may be acquired by 
appropriation.” 

The Legislature at its session of 1911 
amended section 1410 of the Civil Code to 
read as follows: 

“All water or the use of water within 
the State of California is the property 
of the people of the State of California. 
but the right to the use of running water 
flowing in a river or stream or down a 
canyon or ravine may be acquired by ap- 
propriation in the manner provided by 
law; provided, that no water for the 
generation of electricity or electrical or 
other power may be appropriated for a 
longer period than twenty-five years, ex- 
cept by a municipal corporation, other 
than an irrigation district or a lighting 
district, or by an irrigation district when 
such electricity, electrical or other power 
is for use and distribution only within 
its own limits, and as subsidiary to and 
mainly for the purpose of serving and 
carrying out irrigation, or by a lighting 
district when such electricity, electrical 
or other power, is for use and distribu- 
ton only within its own limits.” (Amend- 
ment approved 1911; Stats. 1911, p. 
821.) 

This section has not since been amended, 
or expressly repealed, although it is no 
doubt controlled, and possibly repealed by 
implication, by the Water Commission Act 
of 1913. 


At the same session of 1911 the Legis- 
lature enacted the statute sometimes called 
the Water Power Act of 1911 (Stats. 1911, 
p. 813), Section 4 of which declared that: 


“Sec. 4. All water power or the use 
of water which has been heretofore ap- 
propriated and which has not been put, 
or which has ceased to be put, to some 
useful or beneficial purpose, or which is 
not now in process of being put to some 
useful or beneficial purpose with due dili- 
gence in proportion to the magnitude of 
the work necessary properly to utilize 
for the purpose of such appropriation 
such water or such use of water, is here- 
by declared to be unappropriated.” 

At the 1913 session the Legislature 
adopted the Water Commission Act (Stats. 
1913, p. 1013). The referendum was in- 
voked and the act was submitted to popular 
vote at the general election of 1914 and ap- 
proved. 

Section 11 of this Act provides in part 
2s follows: 

“Sec. 11. All water or the use of water 
which has never been appropriated, or 
which has been heretofore appropriated 
and which has not been in process, from 
the date of the intial act of appropria- 
tion, of being put, with due diligence in 
proportion to the magnitude of the work 
necessary properly to utilize for the pur- 
pose of such appropriation such water 
or the use of water, or which has not 
been put, or which has ceased to be 
put to some useful or beneficial purpose, 
or which may hereafter be appropriated 
and cease to be put, to the useful or 
beneficial purpose for which it was ap- 
propriated, or which in the future may 
be appropriated and not be, in the pro- 
cess of being put, from the date of the 
initial act of appropriation, to the useful 
or beneficial purpose for which it was 
appropriated, with due diligence in pro- 
portion to the magnitude of the work 
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necessary properly to utilize for the pur- 
pose of such appropriation such water 
or the use of water, is hereby declared to 
be unappropriated. And all waters flow- 
ing in any river, stream, canyon, ravine 
or other natural channel, excepting so 
far as such waters have been or are being 
applied, to useful and beneficial purpose 
upon, or in so far as such waters are or 
may be reasonably needed for useful, and 
beneficial purposes upon lands riparian 
thereto, or otherwise appropriated, is and 
are hereby declared to be public waters 
of the State of California and subject to 
appropriation in accordance with the 
provisions of this act. If any portion of 
the waters of any stream shall not be 
put to a useful or beneficial purpose to 
or upon lands riparian to such stream 
for any continuous period of ten consec- 
utive years after the passage of this act, 
such non-application shall be deemed to 
be conclusive presumption that the use of 
such portions of the waters of such 
stream is not needed upon said riparian 
lands for any useful or beneficial pur- 
pose; and such portion of the waters of 
any stream so non-applied, unless other- 
wise appropriated for a useful and bene- 
ficial purpose, is hereby declared to be 
in the use of the State and subject to 
appropriation in accordance with the pro- 
visions of this act.” 

This section was amended in 1910 and 
again in 1923. However this was without 
change in the portion, quoted and so had 
the effect of a re-enactment of those por- 
tions. 

The most casual examination of these 
enactments will show that they are based 
on the Colorado theory that the right of 
appropriation springs from the sovereign 
right of the people and not from the con- 
sent of the riparian proprietor. 

It thus appears that four or five different 
sessions of the Legislature and the voters 
at one election have declared in favor of 
at least the partial adoption of the Colorado 
doctrine. 

After all these efforts to change the law 
of riparian rights the Supreme Court held 
in the Herminghaus case that riparian 
rights as recognized by the common law 
were vested property rights which could 
not be impaired or taken away, unless by 
the exercise of the power of eminent do- 
main. g 

A discussion of the question of the ex- 


tent to which the Water Commission Act 
was in that decision by necessary implica- 
tion held to be unconstitutional, might 
throw some indirect light on the present 
topic, and is a subject to which the Bar 
Association might well give careful thought, 
but to enter upon it here seems unnecessary, 
and would unduly lengthen this report. 


This brings us to the direct consideration 
of the proposed amendment, which was 
approved by the Legislature almost im- 
mediately after the decision in the Herming- 
hause case, for submission to the people at 
the next genera] election. 


The proposed amendment consists of 
four sentences, which may be considered 
separately. The first reads as follows: 

“It is hereby declared that because of 
the conditions prevailing in this State the 
general welfare requires that the water 
resources of the State be put to beneficial 
use to the fullest extent of which they 
are capable, and that the waste or un- 
reasonable use or unreasonable method 
of use of water be prevented, and that 
the conservation of such waters is to be 
exercised with a view to the reasonable 
and beneficial use thereof in the interest 
of the people and for the public wel- 
fare.” 

It will be noted that this sentence is a 
declaration of public policy, and that this 
declaration extends to “the water resources 
of the State,” thus apparently applying to 
flowing streams, whether navigable or non- 
navigable, lakes and underground waters, 
and without distinction as to the nature of 
the right under which the use is to be made, 
whether under riparian ownership, owner- 
ship of land containing underground waters, 
appropriation, eminent domain or prescrip- 
tion. 

The second sentence reads as follows: 

“The right to water or to the use or 
flow of water in or from any natural 
stream or water course in this State is 
and shall be limited to such water as 
shall be reasonably required for the bene- 
ficial use to be served, and such right 
does not and shall not extend to the 
waste or unreasonable use or unreason- 
able method of use or unreasonable 
method of diversion of water.” 

This appears to relate only to flowing 
water in or from any natural stream or 
wafér course, although if the section is 
adopted it may be contended by some that 
the words “in or from any natural stream 
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or water course” relate to and modify only 
the immediately preceding words, viz., “the 
use or flow of water,” and that the word 
“water” as it appears as the fourth word 
in the sentence is unmodified. The effect of 
this interpretation, if sustained, would be 
to make the sentence applicable to all “wa- 
ter,” whether flowing or not, and whether 
surface or underground. 


The apparent purpose of the sentence is 
to limit riparian owners to reasonable use 
even as against appropriators. 

The third sentence reads as follows: 


“Riparian rights in a stream or water 
course attach to, but to no more than 
so much of the flow thereof as may be 
required or used consistently with this 
section, for the purposes for which such 
lands are, or may be made adaptable, in 
view of such reasonable and _ beneficial 
uses; provided, however, that nothing 
herein contained shall be construed as 
depriving any riparian owner of the rea- 
sonable use of water of the stream to 
which his land is riparian under reason- 
able methods of diversion and use, or 
of depriving any appropriator of water 
to which he is lawfull entitled.” 

The apparent purpose of this sentence is 
to make it clear that the abolition of ripa- 
rian rights was not intended, but that their 
limitation to present or future reasonable 
beneficial use was intended. It does not in- 
clude the forfeiture for ten years non-use 
appearing in the Water Commission Act. 
Out of abundance of caution it declares 
that it shall not deprive any appropriator 
of water to which he is entitled. 

The fourth sentence reads as follows: 

“This section shall be self-executing, 
and the Legislature may also enact laws 
in the furtherance of the policy in this 
section contained.” 

This seems to need no comment. 

It will be noted that the section does not 
purport to grant any right of appropriation, 
or to declare that any surplus water re- 
maining in a stream after satisfying the 
reasonable uses to which riparian propri- 
etors are to be limited is subject to appro- 
priation. Obviously a rule which limited 
riparian owners to a beneficial use, but did 
not contemplate the use by others of the 
resulting surplus would be out of harmony 
with the policy declared by the section. 
Clearly then the section proceeds off the 
theory that the right of appropriation is 


sufficiently given by existing statute law. 





The Water Commission Act certainly 
does in terms purport to give that right, 
but notwithstanding its plain declarations, 
it has never been recognized by the Sv. 
preme Court as conferring any right of 
appropriation. Since its enactment, just as 
before, the Supreme Court has recognized 
the consent of the riparian proprietor as 
the only thing which confers any right of 
appropriation in this State. The adoption 
of the amendment, if held valid, would 
mean the incorporation into our law, by 
implication, of a new kind of appropriation, 
like that recognized in Colorado, having its 
source in the sovereign will of the people, 
and not in the consent of the riparian pro- 
prietor. 


It seems logical to consider next the argu- 
ments for and against the limitation or abo- 
lition of riparian rights. Some of them 
are not strictly speaking arguments for or 
against the proposed amendment, for they 
regard the limitation of riparian rights as 
something already accomplished, but they 
seem to be frequently referred to when the 
proposed amendment is under discussion, 
and this report would therefore be incom- 
plete without mention of them. 


These arguments may be divided into 
three classes, first, the arguments on the 
question of policy, as to whether or not the 
public interest would be subserved by lim- 
iting riparian rights; second, the strictly 
legal arguments as to whether or not such 
limitation has been or can be imposed, and 
third, an argument which seems in part 
one of policy and in part one of law, viz. 
that even if an amendment such as the one 
proposed cannot of itself work a limitation, 
it is nevertheless desirable that such an 
amendment should be adopted, as an ex- 
pression of popular opinion, helping to mold 
the law. 


Any detailed consideration of the argu- 
ments of the first class, viz., those on the 
question of policy, would seem to lead out- 
side the sphere of a Bar Association, and 
obviously the question is wholly immaterial 
as a practical matter, if the consideration 
of the legal question as to whether or not 
such a limitation can be imposed leads to 
an answer in the negative. 

It seems sufficient, so far as the question 
of policy is concerned, to quote thus from 
the decision in the Herminghaus case: 

“Two answers might well be suggested 
to the claims of the defendants and of 
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their supporting amici curiae of a pres- 
ent right to thus break down and destroy 
the long-established doctrine of riparian 
rights upon the ground of public policy. 
One of these is to be found in the apt 
expression of our Chief Justice Shaw in 
his admirable review of the Development 
of the Law of Waters in the West above 
referred to, wherein he says: 

“‘The obvious answer on the question 
of policy is that the objection comes too 
late, that it should have been made to 
the Legislature in 1850, prior to the en- 
actment of the statite adopting the com- 
mon law. When that was done, the ripa- 
rian rights became vested, and thereupon 
the much more important public policy 
of protecting the right of private prop- 
erty became paramount and controlling. 
This policy is declared in our constitu- 
tions, has been adhered to throughout 
our national history, and it is through 
it that the remarkable progress and de- 
velopment of the country has been made 
possible.’ 

“And the other equally apt answer is 
to be found in the opinion of Mr. Justice 
Sloss in the case of Miller & Lux v. 
Madera Canal, etc. Co.” (155 Cal. 59), 
“wherein that learned jurist said:. 

“*The riparian owners have a right to 
have the stream flow past their land in 
its usual course, and this right, so far as 
it is of regular occurrence and beneficiai 
to their land is, as we have frequently 
said, a right of property, “a parcel of 
the land itself.” Neither a court nor the 
Legislature has the right to say that be- 
cause such water may be more benefi- 
cially used by others it may be freely 
taken by them. Public policy is at best 
a vague and uncertain guide, and no con- 
sideration of policy can justify the tak- 
ing of private property without compen- 
sation. If the higher interests of the 
public should be thought to require that 
the water usually flowing in streams of 
this State should be subject to appropri- 
ation in ways that will deprive the ri- 
parian proprietor of its benefit, the 
change sought must be accomplished by 
the use of the power of eminent domain. 
The argument that these waters are of 
great value for the purposes of storage 
by appropriators and of small value to 
the lower riparian owners defeats itself. 
If the right sought to be taken be ot 
small worth, the burden of paying for it 


will not be great. If, on the hand, great 
benefits are conferred upon the riparian 
lands by the flow, there is all the more 
reason why these advantages should not, 
without compensgtion, be taken from the 
owners of these lands and transferred to 
others.’ ” 

The arguments of the second class, viz., 
those on the legal question as to whether or 
not riparian rights have been or can be 
limited require more extended discussion. 

It is obvious that the view that no limi- 
tation has been or can be imposed, rests on 
the proposition that, upon the creation ot 
the State of California, riparian rights at- 
tached to all lands in the State through 
which waters flowed, and that they then 
became vested property rights which can- 
not be taken away at all for private use, 
or without compensation and due process 
of law even for public use. The advocates 
of the limitation theory of course do not 
dispute the proposition that vested property 
rights cannot be taken away except upon 
compensation and by due process of law, 
but rely upon two main theories, viz., 

First, That of the adaptibility of the com- 
mon law to changed conditions, and 

Second, That the limitation of riparian 
rights is a proper exercise of the police 
power. 

The rule that the common law is not an 
immutable, unchangeable thing, but adapts 
itself to changing conditions, is fully recog- 
nized both in England and in the United 
States. A striking instance of the applica- 
tion of the rule in this State is to be found 
in the case of Katz v. Walkinshaw, 141 Cal. 
116, which was to the law of underground 
waters what Lux v. Haggin was to the law 
of riparian rights. In Katz v. Walkinshaw 
the Supreme Court, speaking through Mr. 
Justice (later Chief Justice Shaw ), discussed 
at length the adaptibility of the common law 
to changed conditions, and by reason of the 
totally different conditions obtaining in Cai- 
ifornia, held that the common law rule as 
to underground waters never had been the 
law in California, and applied to such wa- 
ters a rule analogous to the law of riparian 
rights, giving to the overlying land owners 
a correlative right to the use of the waters. 
based on reasonable use by each, but depart- 
ing from the analogy and following the law 
of appropriation to the extent of recogniz- 
ing the right to divert for distant use after 
the reasonable uses of the overlying owners 
were supplied. 
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This rule was also fully discussed by 
Mr. Justice Shenk in his dissenting opinion 
in the Herminghaus case. 

The arguments for the application of 
this rule of adaptability to the limitation 
of riparian rights seem to take two forms. 

The first form is the argument that it 
can be held as to riparian rights (as was 
done in Katz v. Walkinshaw with respect 
to underground waters) that the common 
law rule, or so much of it as may be in- 
consistent with the limitation proposed, 
never was the law of California, because 
of its unsuitability to the local conditions. 

The second form of the argument ac- 
cepts the proposition that by the adoption 
of the common law the English rule of ri- 
parian rights was in full force for many 
years, but suggests that the adaptability of 
the common law to changed conditions has 
in recent years worked an automatic change 
in the law, so that the limitation of riparian 
rights to reasonable use has come about to 
meet present day conditions, and needs but 
to be declared and enforced by the courts. 


The first form of this argument if adopt- 
ed by the Supreme Court would involve the 
overruling of Lux v. Haggin and ail the 
cases which have followed it. It would 
escape the theory of vested rights by saying 
that there never were such rights under the 
law, but it seems impossible to escape the 
rules of res judicata and stare decisis. The 
former would preclude relitigation of all 
titles actually litigated, and the latter would 
demand its application to prevent the un- 
settling of titles to all riparian lands in the 
State. Even if the court should take the 
position that from the time of Lux v. Hag- 
gin to the prgsent it had been wrong the 
fact would remain that riparian rights had 
actually been recognized for more than 
forty years, and the rule laid down in that 
case has become a recognized rule of prop- 
erty. 

In Katz v. Walkinshaw it appeared that 
the earlier decisions with respect to under- 
ground waters had been in great conflict, 
and it was because there was no well settled 
rule of property that the court felt free to 
hold that the common law rule as to under- 
ground waters had never been in force in 
California. It may be that the Supreme 


Court might at the time of deciding Lux v. 
Haggin have refused to recognize the com- 
mon law rule of riparian rights, as not be- 
ing adapted to the conditions in this State, 


— 


hut to do so now after the rule has |) 
uniformly recognized for forty years would 
be an entirely different thing. 

The second form of the argument seems 
to meet an equally insurmountable obstacle, 
viz., the rule that while the common law 
changed to meet changed conditions, such 
changes did not divest vested property 
rights. If it be true that upon the creation 
of the State, riparian rights attached to all 
lands through which streams flowed, all 
possible riparian rights were eo instante 
vested rights, and even conceding that the 
law thereafter changed by reason ot its 
adaptability to new conditions, it would not 
seem to follow that these vested rights 
would be thereby lost or diminished. In- 
deed it is obvious that the Legislature could 
repeal the law of riparian rights, for it can 
change the common law as well as its own 
statute law, but by so doing it could no 
affect vested right. This very point was 
considered by the Supreme Court in the 
recent Fall River case hereinabove cited, 
where the court said: 


“No question can arise as to the power 
of the Legislature to modify or abrogate 
a rule of the common law. The ques- 
tion is: Can any such change affect the 
previously vested rights of property 
owners? We need here only say that 
the legislative department of the State 
may not take any portion of a vested 
property right from one person and in- 
vest another with it and be justified in so 
doing, in view of the provisions of sec- 
tions 13 and 14 of Article I of the State 
Constitution and the Fourteenth Amend- 
ment to the Constitution of the United 
States.” 


Turning now to the arguments based ou 
the theory that the limitation of riparian 
rights is a proper exercise of the police 
power, it is of course apparent that a dis- 
cussion of the principles relating to the po- 
lice power might be expanded to almost any 
extent. It seems-enough to say that the 
theory that riparian rights can be limited 
by the Legislature was carefully considered 
in both the Herminghaus case (73 C. D. 
23-25, 252 Pac. 621-623) and the Fall River 
case (74 C, D. 282-283, 259 Pac. 449-450). 
In each case it was held that limitations at- 
tempted to be imposed by the Water Com- 
mission Act, similar to those attempted to 
be imposed by the proposed amendment, 
were invalid. 





In 
invol 
Fede 

sec 
md 
save 

It 
the c! 
doing 
the 
porte 
vear 
defini 
some 
as in 
a dif 
the p 
<mp! 
quest 
be de 
of ea 
court 
Wate 
gener 
amen 

It) 
intim 
arise 
police 
quote 
case, 
lows: 


the 
cir 








i 


has b 
ITS would 


nt seems 
obstacle, 
mon law 
ms, such 
property 
creation 
ed to all 
wed, all 
instante 
that the 
n ot its 
ould not 
d rights 
ed. In- 
ire could 
or it can 
its own 
yuld nol 
int was 
t in the 
e cited, 


e power 
abrogate 
1e ques- 
fect the 
property 
say that 
1e State 
. vested 
and 1n- 
ed in so 
of sec- 
1e State 
A mend- 
United 


ased oli 
riparian 
> police 
t a dis- 
the po- 
lost an) 
hat the 
limited 
sidereti 
| Cz 
Il River 
9-45()). 
ions at- 
r Com- 
pted to 
1dment, 





THE BAR ASSOCIATION BULLETIN Page 27 





— 


Inasmuch as the constitutional principle 
involved is one that finds expression in the 
Federal Constitution the fact that the pro- 

sed amendment is one to the Constitution 
and not an act of the Legislature does not 
save it. 

It is true that in the Herminghaus case 
the court in discussing the police power was 
doing so with reference to section 42 of 
the Water Commission Act, which pur- 
ported to set two and a half acre feet per 
year per acre for uncultivated areas as the 
definite limit of beneficial use, and used 
me language which might be understood 
as implying that they might have reached 
a different conclusion if, as in the case of 
the proposed amendment, the limitation had 
simply been to “reasonable use,” leaving the 
question as to what was reasonable use to 
be determined by the courts under the facts 
of each case, but in the Fall River case the 
court was considering section 11 of the 
Water Commission Act, which is just as 
general in its expressions as the proposed 
amendment. 

It is also true that in each case the court 
intimated that conceivably a case might 
arise which would admit of invoking the 
police power. The later Fall River case 
quoted what was said in the Herminghaus 
case, and amplified the comments, as fol- 
lows : 

" “We are by no means intended to say 

that riparian rights may not under prope 

circumstances yield to the police power 
in the interest of public health, safety, 
comfort or welfare, but the Act of June 
lo, 1913, does not purport to be an ex- 
ercise of such power for any purpose nor 
do the facts in the present case give rise 
to a situation where the police power 

may operate. See Herminghaus v. 

Southern California Edison Company, 

supra, where we said: 

“‘Tf the State were here essaying to 
uphold an effort on its part to work out 
impartially, unselfishly and in the inter- 
ests of the whole people some general 
plan or system for the equitable adjust- 
ment of rights and uses in its flowing 
streams with a view to the conservation, 
development, and distribution of the dy- 
namic forces and generative and fertiliz- 
ing fructibilities of their waters, it migit 
well be argued that public policy, public 
interest, and a most liberal interpretation 
of the police powers of the State might 
rightfully be invoked in support of such 


an effort. But can the same be properly 
said or claimed in a case wherein one or 
many privately owned and operated in- 
stitutions, organized primarily for per- 
sonal and private gain, and only inci- 
dentally and secondarily assuming to act 
in the public interest and welfare, are 
engaged in controversies in the courts 
with other private individuals or associa- 
tions over the asserted and disputed prop- 
erty rights and interests of each of the 
respective parties to such controversies ? 

We do not feel called upon in this case 

to so declare.’ ” 

It seems fairly clear that the proposed 
Constitutional amendment does not meet 
the requirements which the court had in 
mind as justifying resort to the police 
power, for it goes no further than the 
Water Commission Act attempted to do, 
stopping at a limitation of the riparian 
right, presumably so that the surplus may 
be claimed by any appropriator—the very 
thing which the Supreme Court in the two 
cases referred to said could not be aone 
without the impairment of vested rights. 

The third argument, viz., that even if the 
amendment cannot of itself work a limita- 
tion, it is nevertheless desirable that it 
should be adopted, as an expression of pop- 
ular opinion, helping to mold the law, is 
apparently based upon the view expressed 
by Wiel and quoted near the beginning ot 
this report that: 

“* * * * * the Western law ot 
waters is in a state of evolution in which 
legal formulas, whichever of the two one 
may adopt as theoretically the right one, 
are not of greatest importance; for the 
law will eventually work itself out ac- 
cording to the attitude of the people. 
whatever way that may finally become 
settled hereafter.” 

It is argued that this proposed declara- 
tion of policy will work toward a change 
and some state in this connection that the 
1ule of adaptability of the common law will, 
as it were, co-operate with the amendment, 
if adopted, to pave the way for some lim- 
tation of riparian rights. 

Against this it is argued that the much 
vexed and long debated question of limita- 
tion of riparian rights has probably been 
set at rest by the Herminghaus and Fal! 
River decisions, and that the adoption of 
the amendment will give rise to much fur- 
ther litigation, but without much hope oi 
accomplishing the apparently generally de- 
sired limitation. 
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In conclusion, the writer wishes to say 
that he has attempted to study this question 
with an open mind. Had he permitted his 
personal leanings to influence him, they 
would have tended toward a conclusion 
contrary to that which he has reached, for 
he has in the past believed that some limi- 
tation of riparian rights was desirable, and 
some of his most respected friends are 
among the advocates of the adoption of the 
measure. 

The conclusion seems to the writer to be 
unescapable that if the measure means any- 
thing, it means taking part of the vested 
property right of the riparian proprietor. 
If it be true that the riparian right is part 
and parcel of the land itself, as is firmiy 
established, then it must be true that a 
constitutional amendment limiting the righ: 
to reasonable and beneficial use is indis- 
tinguishable in point of law from one which 
in terms said that the right to lands should 
be limited to such as should be reasonably 
and beneficially used. Having in mind this 
rule that the riparian right is part and par- 
cel of the land, the writer may thus para- 
phrase the second sentence of the proposed 
amendment without any change whate 
in its meaning: : 

“The right to land in this State is and 
shall be limited to such land as shall be 
reasonably required for the beneficial use 
to be served * * * * *” 

If the Constitution can forfeit for non- 
use any part of the riparian right (which 
is part and parcel of the land), it can 
likewise forfeit any part of the area of 
any land in the State which is not put to 
beneficial use. 

If the courts open the door to legislative 


—————e 


or constitutional enactments contemplating 
the taking away of even the smallest or leag 
valuable part of a man’s private property 
where is it to end? 

If a declaration by a majority of th 
voters voting at an alection that the generaj 
welfare requires that the water resources 
be put to beneficial use justifies taking any 
part of the riparian right, i. e., the land, 
would not a declaration that the public wel. 
fare requires the equal per capital distribu. 
tion of all the wealth of the inhabitants 0; 
the State equally justify the taking of ali 
such wealth? 

It is not unreasonable to believe that such 
an amendment might be proposed at am 
time in these days of unrest, nor is it im 
probable that if proposed it would be adopt- 
ed, and then only the Federal Constitution 
and our courts would stand between it and 
the wrecking of all our institutions, for such 
a confiscation of wealth would be repugnanr 
to the foundation principles of our economic 
structure. 

The various “single tax” amendments 
which have been voted on in recent years 
have been rejected principally because they 
vork to impose a penalty on the land owner 
who does not put his land to beneficial use. 
If that is repugnant to our principles, il 
surely is far more so to take away and give 
to others that part of the land which is not 
put to beneficial use. ; 

It is recommended that the Los Angeles 
Bar Association disapprove Assembly Con- 
stitutional Amendment No. 27. 

(The foregoing report was approved by 
the Committee on Constitutional Amend 
ments, and the adoption of the proposed 
Amendment No. 27 disapproved. 





LAWYER’S RESPONSIBILITY 
UNDER STATE BAR ACT 


(Continued from page 20) 


the next task before the Board is to make 
every member of the profession realize that 
the State Bar is his organization, that he 
is an integral part of it, that every problem 
confronting the profession is his problem, 
that his problem is our problem, whether 
he practices in the rural districts or in the 
metropolitan centers. 


Another important question is that of 
qualifications for admission to pratice, so 
important that the Board of Governors 


intends moving slowly and cautiously; it i 
collecting data, but no action will be taken 
until all available facts have been compiled 
and carefully considered. 

We older men in the profession have 
fought and still are fighting for our ideals, 
but upon you younger men and women rests 
the grave responsibility of carrying out 
these cherished ideals, for this movement 
is a matter of growth and we cannot expect 
more than to lay the foundation for this 
work in the brief time allotted to us. We 
hope, we know, that among you there are 
many who have a genuine passion for 
service in a noble cause, and with this hope 
we welcome you into our profession. 
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Book Reviews 


Harry GRAHAM Batter of the Los Angeles Bar 


Lecturer in Law at the College of Law, Southwestern University 


Pustic Utiriry Law, STATE AND FEp- 
ERAL; Harvey E. Wood; 1926; xxi and 
772 pages; Vernon Law Book Company, 
Kansas City, Mo. 

The author of this one-volume book it 
counsel for the Illinois Commerce Commis- 
sion and his work reflects his practical ex- 
perience and pragmatic attitude. Its sub- 
ject matter embraces all controversies which 
could come before such a commission and 
the adjudications made as a result by such 
abody and by State and Federal courts have 
been collected, organized and systematized 
to form the present volume. With this in 
mind, and remembering what every school 
boy knows—that Illinois is the hub of the 
railroad industry, a guessing contest to as- 
certain the principal kind of public utilities 
with which the author is concerned, would 
not be a protracted affair. By far the greater 
part of the book deals with Railroads and 
gives decisions discussing such details as 
Bills of Lading, Stocks and Bonds, Conven- 
ience and Necessity, Interstate and Intra- 
state Commerce, Rate Fixing, Valuation, 
and kindred subjects. The matters discussed 
are gone into with satisfying fullness and 
the Federal acts, such as the Carmack 
Amendment of 1906, the Elkins and the 
Hepburn Acts are adequately handled. The 
chapters on Rates and Valuation give an 
especially thorough treatment of these oft- 
times vexing subjects. However, public 
service companies such as gas, electric, and 
water companies are mentioned only super- 
fcially and municipally owned utilities, as 
such, are accorded little more attention. 

The book, as the author himself states, is 
in form a brief of the leading cases decided 
on the various points. It is not in the usual 
text-book style but follows the legal brief 


form with a condensation or head-note of a 
case being given under the proper subject 
classification, immediately followed by the 
citation of the case. Such a form has its 
advantages in that it enables the compiler 
to pack all the actual ‘‘meat” into his literary 
knapsack and dispense with a great deal of 
surplusage. The reading of the decisions in 
actual controversies enables the searcher to 
obtain the actual status of the law readily 
and with the least amount of search. But, 
to the writer's mind, the disadvantages of 
the system adopted by Mr. Wood are by no 
means unsubstantial. Certainly such a “‘lay- 
out” can be of small use to a layman who 
knows little about legal briefs and less about 
their use. More than this, the average law- 
yer when he goes to a reference book on 
public utilities is anxious chiefly to seize 
upon some principle or policy of public util- 
ity law to help him and guide him to a 
proper perspective of his particular prob- 
lem; he himself is then content to run down 
the cases. A bird’s-eye view of the tendencies 
and inclinations of the law are most import- 
ant to him. A rationalization of this im- 
mense and still-growing field of law is more 
to be desired than a compilation of the lead- 
ing cases, valuable as the latter may be. 

Public Utility Law contains much indis- 
pensable information on the subjects within 
its scope; it is most exhaustive and complete 
—all the leading cases being cited. Its 
value cannot be disputed and an attorney 
doing public utility work will find himself 
continually thumbing its pages. But when 
some wise man made the remark that there 
is nothing so good but it can be improved 
upon, he might well have had this present 
work in mind. 


Wiitt1am E. BALTER 





Special announcements by law firms of new locations and new associations are most 
effectively made to the profession through the pages of the BULLETIN. In addition, such 
announcements serve as a manifestation of good-will toward and co-operation with the 
BULLETIN in its program of constructive endeavor for the welfare of the Bar Association. 
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How to Make an 
UNMARKETABLE TITLE 
MARKETABLE 


tte important aspect of real estate work, as 
well as all other phases relating to real estate 
titles and conveyancing, are fully discussed in 


“REAL ESTATE TITLES and 
CONVEYANCING?” (with forms) 


The book gives a clear exposition of the work of 
examining titles. It enables you to conduct your 
business with title companies with greater ease 
and surety; and to dispose of their objections 
more readily. 

It was written by Nelson L. North, LL.M., of 
the N. Y. Bar, Lecturer on Real Estate, N. Y. 
University; and DeWitt Van Buren, also a 
member of the N. Y. Bar, and Manager, Main- 
tenance of Plant and Records, Title Guarantee 
and Trust Company. 

There is valuable information on Surveys; Re- 
cording Acts; Recording Offices; and Escrow 
Agreements. Under Real Estate Contract Law 
Suits you will find a complete discussion of non- 
performance of contract. 

Over 200 forms used in real estate title work and 
conveyancing are accurately reproduced. 

You may examine the book for five days without 
cost. Then, if you decide to keep it, remit $6. 
Otherwise, return the book. Please use the cou- 
pon below. 


PRENTICE-HALL, Inc. 
70 FIFTH AVENUE NEW YORK, N. Y. 


Prentice-Hall, Inc., 70 Fifth Avenue, New York, N. Y. 

Without obligation to me, you may send me a copy 
of “Reat Estate TItLes AND CONVEYANCING,” for five 
days’ Free EXAMINATION. Within that time, I wiil 
either remit $6 in full payment, or return the book 
te you. 
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NOW READY 


Bancroft’s Code Practice and Remedies 
VOL. 5 


The Outstanding Features of this volume are the Chapters On 
MANDAMUS, RECEIVERS, QUO WARRANTO, PROHIBITION 


Additional subjects of importance: Registration of Land Titles; Liens; 
Lost Instruments; Workmen’s Compensation. 


SERVICE BY TELEPHONE 
MUtual 5325 


BANCROFT - WHITNEY COMPANY 


137 North. Broadway 
Opposite Hall of Records 














Che Los Angeles Baily Journal 


121 North Broadway 


ISSUED DAILY SINCE 1888 
Publishes the Official Court Calendars 


Legal Notices Given Prompt and Careful Attention 


Phone MUtual 6138 or MUtual 6139 
and Our Representative Will Call 
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HAVE YOU SEEN THE NEW TIME-SAVING 


COURT COVERS? 


(Sanctioned by the County Clerk) 


In the SUPERIOR COURT 
of the State of California 
IN AND FOR THE COUNTY OF LOS ANGELES 


Defendant 


Law Offices 
BLANK & BLANK 


Stone Building 
Los Angeles, Calif. 


Attorneys for 


Ribas. BW s cic ev dvwecdacess¥s ; 


Something new. You can make carbons, thereby saving time and labor. 
We will be glad to show you samples. 


PARKER, STONE & BAIRD CO. 


LAW PRINTERS ENGRAVERS 
241 EAST FOURTH ST. TR. 5206 











